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(s-) VI/O&A/4/Abhishek/AM/2023-24 dated 13.4.2023 passed by The
Assistant Commissioner, CGST Division-VI, Ahmedabad North

'3-141 a cf5 a r cpf ';fll=f J-fR 1IBf 1 Abhishek Sunilkumar Patel

('cf) Na.me and Address of the
16, Aisharya Bunglows Part-2 Near Saraswai
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Appellant Sola, Ahmedahad - 380060

Rt? fazrsf-sr?gr asir{wamar? at az sr am?gr ah uf zrnftfa fl aatg ·g re
srf@rant Rt srfhsrrar gtwrlargr# +mar&, sarf 2a st2grfazr amar?I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) 4ta 3 a r ea green cf@2fur, 1994 cfiTmuraaf aat ·umi aapate arr c{?r
3T-tr ah rrr vq# h iafagtewr mar sflRa, rdarc, f@ ital, wa fr,
alt if, la tr sra, irf, &fa«ft: 110001 c!?r cITT~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

_() 4R ma Rtgfrsa aft z(fartar t fatwsrn atrmar itr fat,a"Pi =sortistrmf, zuf#ft nasrnTw iiz azfl #ta3' 48° "« ', > s>

i' ( it ,ri-=# mi!arr"' <iroa rt ,ri-1"" I ,.» j EI In case of any loss of goods where the loss occur in trru1sit from a factory to a
% "p4rouse or to another factory or from one warehoµse to another during the course

"'
0

"
0
" of,.,/rocessing of the goods in a warehouse or in storage whether in a factory or in a* /'--warehouse.

(a) a@haft ag arer faffaamarzr a faffor sqir green ma araT
,:!1:4 lea graRehmartra?arzg fRt~r72r i faffaa ?
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) am raa Rt 3ala ran para fuRtsat ezrtRt&? sitk srr st zr
arr u4 frh atf@anr, sft arr "4TRcf at arrTr ataf zf@far (i 2) 1998
nrr 109 rr fa fa mg zt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) atsqar gees (srfta) fr(al, 2001 far9sia«fa fclf.?IRfe~~~-8 if-err
4fait, fa zmkr a if skat hfa feta cft-;:r mr a +far«-s?r g4 sfl sn?gr Rt ?tt
faTr 5fa saa far sr lfzq sh rr 4rar s: "cfiT~~Mt 3iffl mu 35-s: it

• RRafRr@7arr ?qh arr £tr-6 ran ft fa #ft gift arfeq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasq srahrr =zit irav arrs? zr5aaa ztatsrt 200/- fir {ratt
srg st sazi iaqa vn «ra a szrrgt at 1000 [- l #rr {raa ft srqt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

far gt4,tsq(a gcau tar 'cp{ 6j cf1 fr +nrarf@law k 1fa aft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

.. (1) #Rt sgtar ga cf@fr, 1944 Rt aT 35-40/35-z h siafa:­
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) Jaffa qRa aarg sitar a sarar ft st, sfttmr it fr gees, ft
gr<a greet qi tar zfRla arr[@raw (fez) Rt up?rr 2frr ffmr, szT<rat2d arr,

G!§J.Jl,-A ™· a:m-(cIT, PTUl(rf!il(, ~QflqlGJlq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where_ the b~nc~ of an~~0- public sector bank of the

.. place where the bench of the Tnbunal 1s situate ps"•,
6$ ",eea. z2
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(3) ~w~!?r if~~~!?rr <pf "ij1:rfcm~ t: ir~~ 3lR!?r t ftn!: tfi11f <pf~~
wr -?r ~ sat argg sra a ?ta g m Fen mm i:rcft ~ -?r m t ftn!: ~~i-rta- &1 cfl ffi 4
+ntznrf@raUwr #t ua sf@a znt ah4hr far t um smaa fr sarar?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rtra4 g(cs sf@efnr 1970 zn if@el Rt sggft -1 % 3fcllTTf feaifa flu tar s
~~~~!?r ~~~ R-l ofra f@rat am2grrr@2ta RtuRau s6.50 ha #T .-4141 i.'14

gea feaz carzrReg I
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( s ) ssit if@ati r fa 4 -;j 0 1 'cpB cfR f.:t4i:rf cf?r-* m ~1:ffi'f~~ \lf@T t: '5fl" mm
gr«ea, art sgra tens uahara sfa rt1f@raw (4raff@f@en) fa, 1982 fea2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr, hha sqr<a g[ca qi tar s4la arr@raw (fez) vh 4Ra sfht ehr
ii" ctidolf+Jiil (Demand) vi is (Penalty) <pf 10%f war #a fatf 2l graif, sf@aaaa sat
10~~t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

al{tr sere gen sithara eh iasf, grf@graarRt .l=fM (Duty Demanded) I

( 1) is (Section) 1 lD h az« fafR um;
(2) far+rrd)fee ft uf@;
(3) @zhfeznit af 6 aga erafg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <r mer 4fa sfl If@earka wzi pear srerar gr«ea r ave fa 611 fa.ct W ir "+ll1T ~ ~
~% 10% marragthaawe fa cl IRct '@" qq~% 10%~ "CR cf?r" u!T 'ffcllcit t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."

;Ta tiorqs
CEIITR . r"
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F.No. GAPPL/COM/STP/4963/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Abhishek Sunilkumar Patel, 16, Aisharya

Bunglows Part-2, Near Saraswai School, Science City Road, Sola, Ahmedabad-380060

(hereinafter referred to as "the appellant") against Order-in-Original No. GST-06/D­

VI/O&A/4/Abhishek/AM/2023-24 dated 13.04.2023 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Central GST and C. Ex., Division-VI,

Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AIEPG6276C. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant has shown income under the

heads "Sales of services under sales/ Gross Receipts from Services (Value from ITR)" filed

with the Income Tax department but nether obtained service tax registration not paid the

applicable service tax. Details of the same are as under:

F.Y. Sales of services(as per ITR) Service tax not/Short

paid

2016-17 1,58,12,990/­ 23,71,948/­

The appellant were called upon to clarify the same and submit copies of relevant

documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. GST-06/04­

1352/Abhishek/21-22/51 39 dated 18.10.2021 demanding Service Tax amounting to Rs.

23,71,948/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994 and imposition of penalties under Section 70,77 and Section 78 of the
Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax total amounting to Rs. 23,71,948/- for F.Y.

2016-17 was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act,

1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs.

23,71,948/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(a) of the Finance

Act, 1994 and (iii) Penalty of Rs. 40,000/- was impos~d · , ~R~llant under Section
a • rans

· 0 «Car, °70( I)(c) of the Fmance Act, 1994 read with Rule 7 of Se,'· · 4.
» 3
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

0 The appellant submitted that during the F.Y. 2016-17, he was engaged in the business

of travel agency in the name of "Style Fast Tours and Travels". He booked tickets for

their clients and earned commission income. He has purchased tickets from various

portal and further sold to the customers. As per Rule 6(iv) of service tax

(Determination of Value) Rules,2006 only the commission received by the air travel

agent from the air line is subject to service tax.

o The appellant stated that as per their P&L statement the amount Rs. 1,58,12,990/- is

received against the sale of tickets and the same amount is also shown as purchase of

tickets. They have earned commission income Rs. 8,65,383/- which is within threshold

limit. Hence not liable to service tax. They stated that they have suppressed nothing

· from the department and therefore, the extended period can't be invoked in their case.

They requested to set aside the impugned 010 and allow their appeal.

4. Personal hearing in the case was held on 26.03.2024. Shri Hardik Vora, Advocate

appeared on behalf of the appellant for personal hearing. He reiterated the contents of the

written submission. Further, he informed that his client is doing ticket booking &Hotel

booking and requested to allow their appeal. He also filed additional documents at the time of

P.H.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2016­

17 based on the Income Tax Returns filed by the appellant as the appellant failed to respond

to departmental letters. Further the demand was also confirmed by the adjudicating authority.

7. Now, the submission is filed before me. While going through the impugned order, I

find that the adjudicating authority has confirmed the demand on the ground that the appellant

had failed to establish his claim as pure agent as per Rule 5(2) of the Service tax

(Determination of Value) Rules 2006. On the other hand, the appellant has claimed that his

case falls under Rule 6 of the above Rules. However I find that the adjudicating authority has

not examined the case of the appellant in light of the Rule 6 of the Service tax (Determination

of Value) Rules 2006. Hence the matter needs to b

» 77

ic .'.!
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F.NO. GAPPL/COM/STP/4963/2023-Appeal

Further the appellant has also claimed the benefit of notification No 33/2012-ST dated

20.06.2012.(threshold exemption) which also needs to be examined.

In view of the above, I am of the consider view that the matter needs to be remand back

for deciding it afresh considering all the facts with direction to appellant to submit all relevant

documents before the adjudicating authority.

8. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant

by way of remand.

,tUs ie,
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The appeal filed by the appellant stands disposed of in above terms.

By RPAD I SPEED POST

Attested

'Manish Kumar
Superintendent(Appeals),
COST, Ahmedabad

To,
M/s. Abhishek Sunilkumar Patel,
16, Aisharya Bunglows Part-2,
Near Saraswai School, Science City Road,
Sola, Ahmedabad-380060

Appellant

Respondent
The Assistant Commissioner,
Central OST and C. Ex.,
Division-VI, Ahmedabad North

5Guard File
6) PAfile

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad North
3) The Assistant Commissioner, Central OST and C. Ex., Division-VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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